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IN THE UTAH COURT OF APPEALS

DEANNA FOXLEY,
Plaintiff/Respondent,

APPELLANT'S RESPONSE
TO RESPONDENT'S BRIEF

v.

Case No. 900342-CA
Appeal from the Third
Judicial District Court

WILLIAM N. FOXLEY,
Defendant/Appellant.

Honorable Richard H. Moffat

IN RESPONSE to Respondent's brief, Appellant would make the
following arguments.
SUMMARY OF ARGUMENT
I.
RESPONDENT HAS TAKEN IMPROPER LIBERTY WITH FACTS NOT
IN THE RECORD TO SUPPORT THE TRIAL COURT'S FINDINGS
The Respondent has added a statement of additional facts on
page 3 of her brief that were never made part of a hearing or
record in this case.
II.
RESPONDENT ARGUES THAT THE COURT GAVE DUE CONSIDERATION
TO THE EVIDENCE OF BOTH PARTIES AND ARRIVED AT AN
EQUITABLE DECISION, WHEN IN FACT, THE COURT IN ESSENCE
AWARDED RESPONDENT A SUMMARY JUDGMENT AS A MATTER OF LAW
THEN MADE EVIDENTIARY FINDINGS NOT SUPPORTED BY A RECORD.
TIIP

posture of this case at the District level was that the

trial court wanted to first determine a preliminary question of law
as to whether the Appellant could claim an offset against alimony
owed to Respondent prior to an evidentiary hearing.

Instead, the court issued both what amounted to a summary
judgment disposing the offset issue as a matter of law.

Then in

contradiction, made an evidentiary finding without any basis in the
record.

Such an approach was error and should be reversed.
III.
THE COURT ERRED IN FAILING TO ALLOW DR. FOXLEY
TO PROCEED WITH AN EVIDENTIARY HEARING.

Dr. Foxley!s pleadings are a claim for money judgment against
Mrs. Foxley and not a motion as contemplated by Rule 4-501(8).
Hence, a full evidentiary hearing should have been held.
IV.
THE COURTfS AWARD TO MRS. FOXLEY OF ATTORNEY'S FEES ARE IMPROPER.
Mrs. Foxley

argues

that

Dr. Foxley

did

not

object

to

attorney's fees and cites authority that applies to cases where a
full hearing was held and one of the parties raised an issue for
the first time on appeal.
Such an argument misses the mark because Dr. Foxley could not
object to evidence that was never introduced in the first place as
contemplated by Rule 4-505, Utah Code of Judicial Administration.
Because it was not, attorney's fees should be reversed.
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MAIN ARGUMENT
I.
RESPONDENT HAS TAKEN IMPROPER LIBERTY WITH FACTS NOT
IN THE RECORD TO SUPPORT THE TRIAL COURT'S FINDINGS
Mrs. Foxley attempts to build an equitable case to uphold the
court1s denial of offset by extrapolation and improper liberty with
facts not in evidence and in dispute.
Without going into a lengthy piece by piece dissection of over
25 facts that Mrs. Foxley has included on page 3 of her brief under
II.

STATEMENT

OF

ADDITIONAL

FACTS, Dr. Foxley would

make

the

following points.
1.

Paragraphs 1 through 11. Mrs. Foxley rehashes pre-

divorce testimony that are totally irrelevant as to why Mrs. Foxley
did not pay mortgage payments after 1985 and why that is a basis to
deny Dr. Foxley an offset.
2.

Paragraphs 12, 15, 16, 17, 19, 20, 21 and 23 are facts

that should have been the subject of the February 5, 1990 hearing,
not inserted in Mrs. Fox3ey!s brief as if they were presented to
the court and accepted a-> a basis for its findings regarding the
offset issue.
It is patently improper to imply that these facts ever
became

part

of

Mrs. Foxley's

case

and

are

not

disputed

by

Dr. Foxley.
3.

Paragraph 25

concerns

Mrs. Foxley's

investment

of

$4,500.00 towards the purchase of an airplane that Dr. Foxley has
3

argued constitutes perjury on the part of Mrs. Foxley in his first
appeal.

This fact was not disclosed at trial.
Mrs. Foxley again attempts to explain away in a brief how

she invested $4,500.00 in an airplane, but could not pay $400.00
per month mortgage payments.
Dr. Foxley1s point is that he would like the opportunity
to refute this explanation at an evidentiary hearing and not as an
unsupported explanation in a brief.
Dr. Foxley!s final point is expressed in Mrs. Foxley1s
brief:
"an equitable set-off will be allowed only
when a party seeking it show some equitable
ground therefore....11 (pg. 12)
In this

case, Dr. Foxley

was

not allowed

to present

his

grounds, evidence or witnesses.
II.
RESPONDENT ARGUES THAT THE COURT GAVE DUE CONSIDERATION
TO THE EVIDENCE OF BOTH PARTIES AND ARRIVED AT AN
EQUITABLE DECISION, WHEN IN FACT, THE COURT IN ESSENCE
AWARDED RESPONDENT A SUMMARY JUDGMENT AS A MATTER OF LAW
THEN MADE EVIDENTIARY FINDINGS NOT SUPPORTED BY A RECORD.
The posture of this case on February 5, 1990 was that Mrs.
Foxley

had

arrearages

brought
that

modification

had

order

an

action

started
raising

against

to

Dr. Foxley

accumulate

alimony

from

after
$10.00

for

alimony

a May,
per

year

1989
to

$1,350.00 per month and Dr. Foxley had claimed a right of offset
based on Mrs. Foxley1s failure to pay the underlying mortgage and

4

property taxes on the marital home that she was awarded and order
to do by the Decree of Divorce.
Dr. Foxley had refused to make alimony payments because he was
appealing the modification order and because of the offset issue.
Due to the fact that Mrs. Foxley had filed bankruptcy in 1989,
Dr. Foxleyfs

only

remedy

was

to

assert

the

offset

against

Mrs. Foxleyfs claim of alimony pursuant to 11 U.S.C. §553.

He did

so with leave of the bankruptcy court.
A

hearing

was

held

on

February 5,

1990

at

which

time

Dr. Foxley was prepared to put on evidence of what constituted the
offset and how much it was.
It is clear from the hearing transcript

that Judge Moffat

refused to hear Dr. Foxley1s witness or evidence and questioned his
authority to award a current offset to Dr. Foxley before Dr. Foxley
had actually paid anything out of pocket.
"I simply just donft know that the Court has
the authority to, at this point, grant an
offset....
And if you can convince me from
case law or statute that now is the proper
time to give effect to what may well be, and I
agree with you, may well be in the future, a
valid offset, then I would be willing to do
so
"
(TR 15:18-25)
The court further told both counsel they could submit the
issue on memorandum or the court would hear further argument.
11

—until we can get this matter back before
the Court and you may not even have to bring
evidence before the Court. The question I am
asking is I think purely and simply a legal
5

question and if you guys want to brief it and
submit memos to me, I can make a decision upon
reading them;..."
(TR 16:13-19)
Dr. Foxley argues that the court in essence determined that
Dr. Foxley had no legal right of offset because he had not actually
paid money, then made an evidentiary finding that the home was in
foreclosure due to the fact that Dr. Foxley was not current on
alimony.
Dr. Foxley would argue that such an approach is contradictory.
First, he would argue that the court erred in its approach to
the law.

A claim does not have to be actually paid before it can

be asserted

and

reduce another

claim.

Mrs. Foxley has

nothing in her brief that would dictate otherwise.

cited

Dr. Foxley's

offset claim is a ripened claim.
Second, the court made a factual finding that the reason the
plaintiff was behind in her house payments was that Dr. Foxley had
totally and completely failed to make alimony payments and complete
child support payments as awarded by this court.
This approach appears to advance the notion that even assuming
offset is appropriate, equity requires that it be denied.
Dr. Foxley argues that before the court can get to such a
point, it needs evidence or at least a record to support such a
finding.

6

On page 7, paragraph 24 of her brief, Mrs. Foxley admits that
Dr. Foxley was current

in his child support payments until the

Decree was modified in May, 1989 effective April 15, 1989.
Mrs. Foxley vacated the marital home in May, 1989 and no other
hearing was held before Judge Moffat until February 5, 1990.

The

Commissioner made no such finding.
Hence, the court could not extrapolate such a finding from
prior hearings as Mrs. Foxley tries to imply nor was any evidence
presented at the Commissioner's hearing or the February 5, 1990
hearing to base such a finding.
The case of Iverson v. Iverson, 526 P.2d 1126 (Utah, 1974),
cited in Respondent's brief, clearly supports Dr. Foxleyfs position
for reversal.
In Iverson (supra), the court awarded the defendant certain
property

in the

form

of summary

judgment

without

hearing

evidence of why it should.
The Utah Supreme Court reversed the order and indicated:
11

[5] Notwithstanding the equitable powers of
the
district
court
in
interfamily
controversies in divorce matters, and the
acknowledged broad latitude of discretion
allowed
therein,3 the
court
cannot
act
arbitrarily, or on supposition or conjecture
as to facts upon which to justify its order.
[6] In the absence of any proceeding in which
evidence was taken relating to the equities as
between these parties; and in the absence of a
transcript of any evidence of that character,
we do not see in this record any justification
for the granting of a motion for summary
7

any

judgment divesting the plaintiff of her jointtenancy interest in the family home.
3

See Slaughter v. Slaughter. 18 Utah 2d 274,
421 P.2d 503, and authorities cited therein."
This case is similar because the trial court summarily denied
Dr. Foxley's

claim of offset with a hearing and

then made an

evidentiary finding without a record.
III.
THE COURT ERRED IN FAILING TO ALLOW DR. FOXLEY
TO PROCEED WITH AN EVIDENTIARY HEARING.
Mrs. Foxley argues that Dr. Foxley filed a motion for offset
and because it was a motion pursuant to Rule 4-501(8), he was not
entitled to a hearing unless requested by the court.
Dr. Foxley
defendant
failure

filed

be granted

an

Order

judgment

to make mortgage

to

Show Cause

in the amount

payments and

to

requesting

that

of $21,251.42

find Mrs. Foxley

for
in

contempt of court.
In

essence,

Mrs. Foxleyfs

Order

Dr. Foxley

filed

to Show Cause

a

cross

for alimony

claim

against

she claimed

in

arrears.
When Mrs. Foxley filed bankruptcy, Dr. Foxleyfs only remedy
was to assert his claim as a pre-petition off-set.
Mrs. Foxley has cited no authority or argument that Dr. Foxley
did not have legal right to claim offset as provided in 11 U.S.C.
§553, In Re Butler, 61 B.R. 790, 7912 (Bankr. S.D.Fla. 1986), and
In Re Handy, 41 B.R. 172, 174 (Bankr. E.D.Va. 1984).
8

Mrs. Foxley argues that because she filed bankruptcy that
somehow Dr. Foxley's claim is discharged and he cannot assert an
offset.

This is in direct contradiction of §553, (supra), and not

the law.

See copy of Section 553 attached as Exhibit "A".

Dr. Foxley would argue that Rule 4-501(8) does not apply to
this type of action.
Even assuming it does, Dr. Foxley would further argue that
Rule 4-501(3) b and c require a hearing where Dr. Foxleyfs request
for judgment is dispositive as it would be in this case.
Because the court did not make specific findings as required
by 4-501(3)(c), the court erred as a matter of law in not granting
a hearing.
IV.
THE COURT!S AWARD TO MRS. FOXLEY OF ATTORNEY'S FEES ARE IMPROPER.
Mrs. Foxley argues that because Dr. Foxley failed to raise
objection to her attorney's fees, he has waived any objection to
attorney's fees.
In support of such a proposition, Mrs. Foxley refers to cases
where a full evidentiary trial was held and one of the parties
raised the issue of set-off for the first time on appeal, Edgar
Wagner, 572 P.2d 405 (Utah, 1977), where the evidence introduced at
trial differed

from what was asserted

at

trial; State By and

Through Road Commissioner v. Larkin, 495 P.2d 817 (Utah, 1972),
where a party had failed to plead certain affirmative defenses in

9

pleading

as

required

by

Rule 8c or

12h, Utah

Rules

of

Civil

Procedure; Tyqeson v. Magna Water Co., 375 P.2d 456 (Utah 1961).
None of these authorities are even close to the issue involved
in this case.
Attorney!s fees in this matter were never presented in any of
the hearings nor by affidavit by Mrs. Foxley, but appeared in Judge
Moffat!s last Minute Entry.
Hence, Dr. Foxley could not raise an objection to evidence
that was never presented.
Rule 4-505, Utah Code of Judicial Administration governs the
award of attorneyfs fees in trial courts.
"(1) Affidavits in support of an award
of attorneys1 fees must be filed with the
court and set forth specifically the legal
basis for the award, the nature of the work
performed by the attorney, the number of hours
spent to prosecute the claim to judgment, or
the time spent in pursuing the matter to the
stage for which attorneys1 fees are claimed,
and affirm the reasonableness of the fees for
comparable legal services.
(2) The affidavit must also separately
state hours by persons other than attorneys,
for time spent, work completed and hourly rate
billed.
...(4)
Judgments for attorney's fees
should not be awarded except as they conform
to the provisions of this rule and to state
statute and case law."
Rule 4-505 (Amended effective January 15, 1990)
In this case, Mrs. Foxley did not put into the record one
scintilla of evidence to support an award of attorney1s fees nor
10

did

she

file an affidavit

in accordance

with Rule 4-505, and

therefore, attorney's fees should not have been awarded.
Mrs. Foxley also argues that the trial court took judicial
notice of Mrs. Foxleyfs attorney's fees.
Such an approach is not in harmony with Rule 4-505 (supra),
which codifies recent case law on the requisites of trial courts to
award attorney's fees.
The court

should

reverse an award

of attorney's

fees to

Mrs. Foxley.
CONCLUSION
The
hearing,

order

denying

judgment

his

offset

for alimony, and attorney's

reversed and remanded
court.

Dr. Foxley

and

right

to a

fee's should

for an evidentiary hearing at JJ^T

be
trial

j

DATED this J>

day of October,

sFicksen
Attorney for Defendant/Appellant
CERTIFICATE OF SERVICE
I hereby certify that on the *fl^ day of October, 1990, I
mailed, postage prepaid, a true and correct copy of the foregoing
to:
Robert W. Hughes
1000 Valley Tower
50 West Broadway
Salt Lake City, Utah

84101

Oai
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EXHIBIT A

(2) any immediate or mediate transferee of such initial transferee.
(b) The trustee may not recover under section (aX2) of this section from U ) a transferee that takes for value, including satisfaction or securing
of e present or antecedent debt, in good faith, and without knowledge of
the voidability of the transfer avoided; or
(2) any immediate or mediate good faith transferee of such transferee.
(c) The trustee is entitled to only a single satisfaction under subsection (a)
of this section.
(dXl) A good faith transferee from whom the trustee may recover under subsection (a) of this section has a Hen on the property recovered to secure the
leaser of (A) the cost, to such transferee, of any improvement made after the
transfer, less the amount of any profit realized by or accruing to such
transferee from such property; and
03) any increase in the value of such property as a result of such
improvement, of the property transferred.
(2) In this subsection, •improvement" includes (A) physical additions or changes to the property transferred;
(B) repairs to such property;
(C) payment of any tax on such property;
(D) payment of any debt secured by a lien on such property that is
superior or equal to the rights of the trustee; and
(E) preservation of such property*
(e) An action or proceeding under this section may not be commenced after
the earlier of (1) one year after the avoidance of the transfer on account of which
recovery under this section is sought; or
(2) the time the case is closed or dismissed.
551. Automatic preservation of avoided transfer
Any transfer avoided under section 522, 544, 545, 547, 548, 549, or 724(a) of
this title, or any lien void under section 506(d) of this title, Is preserved for the
benefit of the estate but only with respect to property of the estate.
552. Postpetltion affect of security Interest
(a) Except es provided in subsection (b) of this section, property acquired by
the estete or by the debtor after the commencement of the cese is not subject
to any lien resulting from any security agreement entered into by the debtor
before the commencement of the case.
(b) Except as provided in sections 563, 506(c), 522, 544, 545, 547, and 548 of
this title, if the debtor and m entity entered into a security agreement before
the commencement of the case and if the security interest created by such
security agreement extends to property of the debtor acquired before the commencement of the case and to proceeds, product, offspring, rents, or profits of
such property, then such security interest extends to such proceeds, product,
offspring, rents, or profits acquired by the estate after the commencement of
the cese to the extent provided by such security agreement and by applicable
nonbankruptcy law, except to any extent that the court, after notice and a
hearing and based on the equities of the case, orders otherwise.

553.

Setoff

(e) Except as otherwise provided in this section and in sections 362 and 363
of this t i t l e , this title does not affect any right of a creditor to offset a mutual
debt owing by such creditor to the debtor thet arose before the commencement
of the cese under this title against a claim of such creditor against the debtor
that arose before the commencement of the case, except to the extent that (1) the cleim of such creditor against the debtor Is disallowed other
then under section 502(bX3) of this title;
(2) such claim was transferred, by an entity other than the debtor, to
such creditor (A) after the commencement of the case; or
(BXi) after 90 days before the date of the filing of the petition;
and
(it) while the debtor was insolvent; or

(3) the debt owed to the debtor by such creditor was incurred by such
creditor (A) after 90 days before the date of the filing of the petition;
03) while the debtor was Insolvent; and
(C) for the purpose of obtaining a right of setoff againtt the
debtor.
CbXl) Except with respect to a setoff of a kind described in section
362(bX6), 362(bX7), 365ChX2), or 365(1X2) of this title, if a creditor offsets a
mutual debt owing to the debtor against a claim against the debtor on or within
90 days before the dete of the filing of the petition, then the trustee may
recover from such creditor the amount so offset to the extent thet any insufficiency on the date of such setoff is less then the insufficiency on the later of (A) 90 days before the dete of the filing of the petition; and
(B) the first date during the 90 deys immediately preceding the dete of
the filing of the petition on which there is an insufficiency.
(2) In this subsection, "insufficiency" means amount, If any, by which a claim
against the debtor exceeds a mutual debt owing to the debtor by the holder of
such claim.
(c) For the purposes of this section, the debtor is presumed to have been
Insolvent on and during the 90 deys immediately preceding the date of the filing
of the petition.

554. Abandonment of property of the aetata
(a) After notice and a hearing, the trustee may abandon any prop
estate that is burdensome to the aetata or that it of inconeaquentie
benefit to the estate.
(b) On request of a party in interest and after notice and a h
court may order the trustee to abandon any property of the estete t
deneome to the estate or that la of inrnnaoqueiiUal value and bar
•state.
-_,-*,
^
(c) Unless the court orders otherwise, any property scheduled un
521(1) of this title not otherwise administered at tana of the dosey,
is abandoned to the debtor and administered for purposes of section ~
title.
(d) Unless the court orders otherwise, property of the aetata t
abandoned under this section and that it not administered in the ct>
property of the estate.
558. Defenses of the estate
The estate shall have the benefit of any defense available to th<
against any entity other than the estate, including statutes of IbniL
utes of freuds, usury, and other personal defenses. A waiver of an
toma by the debtor efter the commencement of the case does nc
estate.

231
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(2) if such contract or lease has been assumed under this section or
under « plan confirmed under chapter 9, 11, 12, or 13 of this title (A) if before such rejection the case has not been converted
under section 1112, 1307, or 1208 of this title, at the time of such
rejection; or
(B) if before such rejection the case has been converted under
section 1112, 1307, or 1208 of this title (i) immediatley before the date of such conversion, if such
contract or lease was assumed before such conversion; or
Gi) at the time of such rejection, if such contract or lease
was assumed after such conversion.
(hXl) l f t h e trustee rejects en unexpired lease of real property of the debtor
igyOer which the debtor is the lessor, or a timeshare interest under a timeshare
plan under which the debtor is the timeshare interest seller, the lessee or timesnare interest purchaser under such lease or timeshare plan may treat such
lease or timeshare plan as terminated by such rejection, where the disaffirmance by the trustee amounts to such a breach as would entitle the lessee or
timeshare interest purchaser to treat such lease or timeshare plan as terminated
by virtue of its own terms, applicable nonbankruptcy law, or other agreements
the lessee or timeshare interest purchaser has made with other parties; or, in
the alternative, the lessee or timeshare interest purchaser may remain in possession of the leasehold or timeshare interest under any lease or timeshare plan
the term of which has commenced for the balance of such term and for any
renewal or extension of such term that is enforceable by such lessee or timeshare interest purchaser under applicable nonbankruptcy law.
(2) If such lessee or timeshare interest purchaser remains in possession as
provided in paragraph (1) of this subsection, such lessee or timeshare interest
purchaser may offset against the rent reserved under such lease or moneys due
for such timeshare interest for the balance of the term after the date of the
rejection of such lease or timeshare interest, and any such renewal or extension
thereof, any damages occurring after such date caused by the nonperformance
of any obligation of the debtor under such lease or timeshare plan after such
date, but such lessee or timeshare interest purchaser does not have any rights
against the estate on account of any damages arising after such date from such
rejection, other than such offset.
0X1) If the trustee rejects an executory contract of the debtor for the sale
of real property or for the sale of a timeshare interest under a timeshare plan,
under which the purchaser is in possession, such purchaser may treat such contract as terminated, or, in the alternative, may remain in possession of such
real property or timeshare interest.
(2) If such purchaser remains in possession (A) such purchaser shall continue to make all payments due under such
contract, but may, offset against such payments any damages occurring
after the date of the rejection of such contract caused by the nonperformance of any obligation of the debtor after such date, but such purchaser
does not have any rights agatnst the estate on account of any damages
arising after such date from such rejection, other than such offset; and
(B) the trustee shall deliver title to such purchaser in accordance with
the provisions of such contract, but is relieved of all other obligations to
perform under such contract.
(j) A purchaser that treats an executory contract as terminated under subsection (i) of this section, or a party whose executory contract to purchase real
property from the debtor is rejected and under which such party is not in possession, has a lien on the interest of the debtor in such property for the recovery of any portion of the purchase price that such purchaser or party has paid.
(k) Assignment by the trustee to an entity of a contract or lease assumed
under this section relieves the trustee and the estate from any liability for any
breach of such contract or lease occurring after such assignment.
(1) If an unexpired lease under which the debtor is the lessee is assigned pursuant to this section, the lessor of the property may require a deposit or other
security fnr the performance of the debtor's obligations under the lease substantially the same as would have been required by the landlord upon the initial
leasing to a similar tenant.
(m) For purposes of this section 365 and sections 541(bX2) and 362(bX10),
leases of real property shall Include any rental agreement to use real property.
366. Utility service
(a) Except as provided in subsection (b) of this section, a utility may not
alter, refuse, or discontinue service to, or discriminate against, the trustee or
the debtor solely on the basis of the commencement of a case under this title
or that a debt owed by the debtor to such utility for service rendered before
the order for relief was not paid when due.
(b) Such utility may alter, refuse, or discontinue service if neither the trustee nor the debtor, within 20 days after the date of the order for relief, furnishes adequate assurance of payment, in the form of a deposit or other security, for service after such date. On request of a party in interest and after
notice and a hearing, the court may order reasonable modification of the
amount of the deposit or other security necessary to provide adequate assurance
of payment.

CHAPTER 5 - CREDITORS, THE DEBTOR, AND THE ESTATE
SUBCHAPTER I - CREDITORS AND CLAIMS
Sec.
Mil.
502.
503.
504.
505.
506.
£07.
508.
509.
510.

Filing of proofs of claims or interests.
Allowance of claims or interests.
Allowance of administrative expenses.
Sharing of compensation.
Determination of tax liability, (omitted)*
Determination of secured status.
Priorities.
Effect of distribution other than under this title.
Claims of codebtors,
Subordination.
SUBCHAPTER 11 - DEBTOR'S DUTIES AND BENEFITS

521.
522.
523.
524.
525.

Debtor's duties.
Exemptions.
Exceptions to discharge.
Effect of discharge.
Protection against discriminatory treatment.
SUBCHAPTER ID - THE ESTATE

541. Property of the estate.
542. Turnover of property to the estate.
543. Turnover of property by a custodian.
544.
Trustee as lien creditor and as successor to certain creditors end
purchasers.
545. Statutory liens.
546. Limitations on avoiding powers.
547. Preferences.
548. Fraudulent transfers and obligations.
549. Postpetition transactions.
550. Liability of transferee of avoided transfer.
551. Automatic preservation of avoided transfer.
552. Postpetition effect of security interest.
553. Setoff.
554. Abandonment of property of the estate.
555. Contractual right to liquidate a securities contract, (omitted)*
556. Contractual right to liquidate a commodity contract or forward contract,
(omitted)*
557. Expedited determination of interests in, and abandonment or other
disposition of grain assets, (omitted)*
558. Defense* of the estate.
559. Contractual right to liquidate a repurchase agreement, (omitted)*
* Indicated section does not pertain to chapter 7 consumer cases, chapter 12
cases, or chapter 13 cases and is not included below.
SUBCHAPTER I - CREDITORS AND CLAIMS
501*

Filing of proofs of claims or interests

(a) A creditor or en indenture trustee may file a proof of claim. An equity
security holder may file a proof of interest.
(b) If a creditor does not timely file a proof of such creditor's claim, an
entity that is liable to such creditor with the debtor, or that has secured such
creditor, may file a proof of such claim.
(c) If a creditor does not timely file a proof of such creditor's claim, the
debtor or the trustee may file a proof of such claim.
(d) A claim of a kind specified in section 502(eX2), 502(f), 502(g), 502(h) or
5020) of this title may be filed under subsection (a), (b), or (c) of this section
the same as if such claim were a claim against the debtor and had arisen before
the date of the filing of the petition.
502. Allowance of claims or interests
(a) A claim or interest, proof of which is filed under section 501 of this
title, is deemed allowed, unless a party in interest, including a creditor of a
general partner in a partnership that is a debtor in a case under chapter 7 of
this title, objects.
(b) Except as provided in subsections (eX2), (f), (g), (h) and (i) of this section,
If such objection to a claim is made, the court, after notice end a hearing, shall
determine the amount of such claim in lawful currency of the United States as
of the date of the filing of the petition, and shall allow such claim in such
amount, except to the extent that •
(1) such claim is unenforceable against the debtor and property of the
debtor, under any agreement or applicable taw for a re—on other than
because such claim is contingent or unmatured;
(2) such claim is for unmatured interest;
(3) if such claim is for a tax assessed against property of the estate,
such claim exceeds the value of the interest of the estate in such property;
(4) if such cieim is for services of en insider or attorney of the debtor,
such claim exceeds the reasonable value of such services;
(5) such claim is for a debt that is unmatured on the date of the filing
of the petition and that is excepted from discharge under section 52XaX5)
of this title;
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(6) if such claim is the claim of a lessor for damages resulting from the
termination of a lease of real property, such claim exceeds (A) the rent reserved by such lease, without acceleration, for the
greater of one year, or 15 percent, not to exceed three years, of
the remaining term of such tease, following the earlier of (i) the date of the filing of the petition; and
(ii) the date on which such lessor repossessed, or the lessee
surrendered, the leased property; plus
(B) any unpaid rent due under such lease, without acceleration,
on the earlier of such dates;
(7) if such claim is the claim of an employee for damages resulting from
the termination of an employment contract, such claim exceeds (A) the compensation provided by such contract, without acceleration, for one year following the earlier of (i) the date of the filing of the petition; or
(ii) the date on which the employer directed the employee
to terminate, or such employee terminated, performance under
such contract; plus
(B) any unpaid compensation due under such contract, without
acceleration, on the earlier of such dates; or
(8) such claim results from a reduction, due to late payment, in the
amount of an otherwise applicable credit available to the debtor in connection with an employment tax on wages, salaries, or commissions earned
from the debtor.
(c) There shall be estimated for purpose of allowance under this section (1) any contingent or unliquidated claim, the fixing or liquidation of
which, as the case may be, would unduly delay the administration of the
case; or
(2) any right to payment arising from a right to an equitable remedy for
breach of performance.
(d) Nothwithstanding subsections (a) and (b) of this section, the court shall
disallow any claim of any entity from which property is recoverable under section 542, 543, 550, or 553 of this title or that is a transferee of a transfer
avoidable under section 522(f), 522(h), 544, 545, 547, 548, 549, or 724(a) of this
title, unless such entity or transferee has paid the amount, or turned over any
such property, for which such entity or transferee is liable under section 522(0,
542, 543, 550, or 553 of this title.
(eXl) Notwithstanding subsections (a), (b), and (c) of this section and paragraph (2) of this subsection, the court shall disallow any claim for reimbursement or contribution of an entity that is liable with the debtor on or has
secured the claim of a creditor, to the extent that •
(A) such creditor's claim against the estate is disallowed;
(8) such claim for reimbursement or contribution is contingent as of the
time of allowance or disallowance of such claim for reimbursement or
contribution; or
(C) such entity asserts a right of subrogation to the rights of such
creditor under section 509 of this title.
(2) A claim for reimbursement or contribution of such an entity that becomes
fixed after the commencement of the case shall be determined, and shall be
allowed under subsection (a), (b), or (c) of this section, or disallowed under subsection (d) of this section, the same as if such claim had become fixed before
the date of the filing of the petition.
(f) In an involuntary case, a claim arising in the ordinary course of the debtor's business or financial affairs after the commencement of the case but before
the earlier of the appointment of a trustee and the order for relief shall be
determined as of the date such claim arises, and shall be allowed under subsection (a), (b), or (c> of this section or disallowed under subsection (d) or (e) of
this section, the same as if such claim had arisen before the date of the filing
of the petition.
(g) A claim arising from the rejection, under section 365 of this title or
under a plan under chapter 9, 11, 12, or 13 of this title, of an executory contract or unexpired lease of the debtor that has not been assumed shall be determined, and shall be allowed under subsection (a), (b), or (c) of this section or
disallowed under subsection (d) or (e) of this section, the same as if such claim
has arisen before the date of the filing of the petition.
(h) A claim arising from the recovery of property under section 522, 550, or
553 of this title shall be determined, and shall be allowed under subsection (a),
(b), or (c) of this section, or disallowed under subsection (d) or (e) of this section, the same as if such claim hod arisen before the date of the filing of the
petition.
(i) A claim that does not arise until after the commencement of the case for
a tax entitled to priority under section 507UX7) of this title shall be determined, and shall be allowed under subsection (a), (b), or (c) of this section, or
disallowed under subsection (d) or (e) of this section, the same as if such claim
had arisen before the date of the filing of the petition.
(j) A claim that has been allowed or disallowed may be reconsidered for
cause. A reconsidered claim may be allowed or disallowed according to the
equities of the case. Reconsideration of a claim under this subsection does not
affect the validity of any payment or transfer from the estate made to a holder
of an allowed claim on account of such allowed claim that is not reconsidered,
but if a reconsidered claim is allowed and is of the same class as such holder's
claim, such holder may not receive any additional payment or transfer from the
estate on account of such holder's allowed claim until the holder of such reconsidered and allowed claim receives payment on account of such claim proportionate in value to that already received by such other holder. This subsection
does not alter or modify the trustee's right to recover from a creditor any
excess payment or transfer made to such creditor.
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503. Allowance of administrative expenses
(a) An entity may file a request for payment of an administrative expense.
(b) After notice and a hearing, there shall be allowed administrative expenses, other than claims allowed under section 502(f) of this title, including (IXA) the actual, necessary costs and expenses of preserving the estate,
including wages, salaries, or commissions for services rendered after the
commencement of the case;
(B) any tax (i) incurred by the estate, except a tax of the kind specified in
section 507(aX7) of this title; or
(ii) attributable to an excessive allowance of a tentative carryback adjustment that the estate received, whether the taxable year
to which such adjustment relates ended before or after the commencement of the case; and
(C) any fine, penalty, or reduction in credit relating to a tax of a kind
specified in subparagraph (B) of this paragraph;
(2) compensation and reimbursement awarded under section 330(a) of
this title;
(3) the actual, necessary expenses, other than compensation and reimbursement specified in paragraph (4) of this subsection, incurred by (A) a creditor that files a petition under section 303 of this title;
(B) a creditor that recovers, after the court's approval, for the
benefit of the estate any property transferred or concealed by the
debtor;
(C) a creditor in connection with the prosecution of a criminal
offense relating to the case or to the business or property of the
debtor;
CD) a creditor, an indenture trustee, an equity security holder, or
a committee representing creditors or equity security holders other
than a committee appointed under section 1102 of this title, in making a substantial contribution in a case under chapter 9 or 11 of this
title; or
(E) a custodian superseded under section 543 of this title, and
compensation for the services of such custodian;
(4) reasonable compensation for professional services rendered by an
attorney or an accountant of an entity whose expense is allowable under
paragraph (3) of this subsection, based on the time, the neture, the extent,
and the value of such services, and the cost of comparable services other
than in a case under this title, and reimbursement for actual, necessary
expenses incurred by such attorney or accountant;
(5) reasonable compensation for services rendered by an indenture trustee in making a substantial contribution in a case under chapter 9 or 11 of
this title, based on the time, the nature, the extent, and the value of such
services, and the cost of comparable services other than in a case under
this title; and
(6) the fees and mileage payable under chapter 119 of title 28.
504. Snaring of compensation
(a) Except as provided in subsection (b) of this section, a person receiving
compensation or reimbursement under section 503(bX2) or 50J(bX4) of this title
may not share or agree to share (1) any such compensation or reimbursement with another person; or
(2) any compensation or reimbursement received by another person
under such sections.
(bXl) A member, partner, or regular associate in a professional association,
corporation, or partnership may share compensation or reimbursement received
under section 503(bX2) or 503(bX4) of this title with another member, partner,
or regular associate in such association, corporation, or partnership, and may
share in any compensation or reimbursement received under such sections by
another member, partner, or regular associate in such association, corporation,
or partnership.
(2) An attorney for a creditor that Hies a petition under section 303 of this
title may share compensation and reimbursement received under section 503<bX4)
of this title with any other attorney contributing to the services rendered or
expenses incurred by such creditor's attorney.
506. Determination of secured status
(a) An allowed claim of a creditor secured by a lien on property in which the
estate has en interest, or that is subject to setoff under section 553 of this
title, is a secured claim to the extent of the value of such creditor's interest *
the estate's interest in such property, or to the extent of the amount subject to
setoff, as the case may be, and is an unsecured claim to the extent that the
value of such creditor's interest or the amount so subject to setoff is less than
the amount of such allowed claim. Such value shall be determined in light °[***
purpose of the valuation and of the proposed disposition or use of such property, and in conjunction with any hearing on such disposition or use or on a p**1
affecting such creditor's interest.
Ob) To the extent that an allowed secured claim is secured by property***
value of which, after any recovery under subsection (c) of this section, is T***
er than the amount of such claim, there shall be allowed to the holder of *f^
claim, interest on such claim, and any reasonable fees, costs, or charges pro*ts>
ad for under the agreement under which such claim arose.
(c) The trustee may recover from property securing an allowed secured cta»»
the reasonable, necessary costs and expenses of preserving, or disposing oft • ^
property to the extent of any benefit to the holder of such claim.
.
(d) To the extent that a lien secures a claim against the debtor that to •**
an allowed secured claim, such lien is void, unless . ^
CI) such claim was disallowed only under section 502(bX5) or 50*« •*
this title; or
j
(2) such claim is not an allowed secured claim due only to the f»is\a*
any entity to file a proof of such claim under section 501 of this titia.
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342. Notice
(a) There shall be given such notice as is appropriate, including notice to any
holder of a community claim, of an order for relief in a case under this title.
(b) Prior to the commencement of a case under this title by an Individual
whose drbtt are primarily consumer debts, the clerk shall give written notice to
such individual that indicates each chapter of this title under which such
individual may proceed.
J43. Examination of the debtor
The debtor shall appear and submit to examination under oath at the meeting
of creditors under section 341(a) of this title. Creditors, any indenture trustee,
any trustee or examiner in the case, or the United States trustee may examine
the debtor. The United States trustee may administer the oath required under
this section.
344. Self-incrimination; Immunity
Immunity for persons required to submit to examination, to testify, or to provide information in a case under this title may be granted under part V of title
18.
347. Unclaimed property
(a) Ninety days after the final distribution under section 726, 1226, or 1326
of this title in a case under chapter 7, 12, or 13 of this title, as the case may
be, the trustee shall stop payment on any check remaining unpaid, and any
remaining property of the estate shall be paid into the court and disposed of
under chapter 129 of title 28.
(b) Any security, money, or other property remaining unclaimed at the expiration of the time allowed in a case under chapter 9, 1 1 , 12 of this title for the
presentation of a security or the performance of any other act as a condition to
participation in the distribution under any plan confirmed under section 943(b),
1129, 1173, or 1223 of this title, as the case may be, becomes the property of
the debtor or of the entity acquiring the asset* of the debtor under the plan, as
the case may be.
348. Effect of conversion
(a) Conversion of a case from a case under one chapter of this title to a
ease undrr another chapter of this title constitutes an order for relief under
the chapter to which the case is converted, but does not effect a change in the
date of the filing of the petition, the commencement of the case, or the order
for relief.
Ob) Unless the court for cause orders otherwise, in sections 701(a), 727(aX10),
727(b), 728(a), 728(b), 1102(a), l l l O U X l ) , 1121(b), 1121(c), 1141(d)(4), 1146(a),
1301(a), 1305(a), 1201(a), 1 2 2 1 , and 1228(a) of this title, -the order for relief
under this chapter" m a chapter to which a case has been converted under section 706, 1112, 1307, or 1208 of this title means the conversion of such case to
such chapter.
(c) Sections 342 and 365(d) of this title apply in a case that has been converted under section 706, 1112, 1307, or 1208 of this title, as if the conversion
order were the order for relief.
(d) A claim against the estate or the debtor that arises after the order for
relief but before conversion in a case that is converted under section 1112,
1307, or 1208 of this title, other then a claim specified in section 503(b) of this
title, shall be treated for all purposes as if such claim had arisen immediately
before the date of the filing of the petition.
(e) Conversion of a case under section 706, 1112, 1307, or 1208 of this title
terminates the service of any trustee or examiner that is serving in the case
before such conversion.
349. Effect of dismissal
(a) Unless the court, for cause, orders otherwise, the dismissal of a case
under this title does not bar the discharge, in a later case under this title, of
debts that were dischargeable in the case dismissed; nor does the dismissal of a
case uno>r this title prejudice the debtor with regard to the filing of a subsequent petition under this title, except as provided in aection 109(f) of this title.
(b) Unless the court, for cause, orders otherwise, a dismissal of a case other
than under section 742 of this title (1) reinstates (A) any proceeding or custodianship superseded under section
543 of this title;
03) any transfer avoided under section 522, 544, 545, 547, 548,
549, or 724(a) of this title, or preserved under aection 510tcX2),
5220X2), or 551 of this title; and
(C) any lien voided under section 506(d) of this title;
<2) vacates any order, Judgment, or transfer ordered, under section
522(1X1), 542, 550, or 553 of this title; and
6 ) revests the property of the estate in the entity m which such property was vested immediately before the commencement of the case under
this title.
350* Closing and reopening cases
(a) After an estate is fully administered and the court has discharged the
trustee, the court shall close the case.
(b) A case may be reopened in the court in which such case was closed to
administer assets, to accord relief to the debtor, or for other cause.

SUBCHAPTER IV - ADMINISTRATIVE POWERS
361.

Adequate protection

When edequate protection is required under section 362, 363, or 364 of this
title of an interest of an entity in property, such adequate protection may be
provided by (1) requiring the trustee to make a cash payment or periodic cash payments to such entity, to the extent that the stay under section 362 of this
title, use, sale, or lease under section 363 of this title, or any grant of a
lien under section 364 of this title results in a decrease in the value of
such entity's interest at such property;
(2) providing to such entity an additional or replacement lien to the
extent that such stsy, use, sale, lease, or grant results in a decrease m
the value of such entity's interest m such property; or
(3) granting such other relief, other then entitling such entity to compensation allowable under section 503(bXl) of this title as an administrative expenMB, as will result m the realization by such entity of the indubitable equivalent of such entity's aiterest in such property.
362. Automatic stay
(a) Except as provided in subsection (b) of this section, a petition filed under
section 301, 302, or 303 of this title, or an application filed under section
X t X 3 ) of the Securities Investor Protection Act of 1970 (15 U S . C . 78eee(aX3)),
operates as a stay, applicable to all entities, of (1) the commencement or continuation, including the issuance or
employment of process, of a Judicial, administrative, or other action or
proceeding against the debtor that was or could have been commenced
before the commencement of the case under this title, or to recover a
claim against the debtor that arose before the commencement of the case
under this title;
(2) the enforcement, against the debtor or against property of the
estate, of a judgment obtained before the commencement of the case under
this title;
(3) any act to obtain possession of property of -the estate or of property from the estate or to exercise control over property of the estate;
(4) any act to create, perfect, or enforce any lien against property of
the estate;
(5) any act to create, perfect, or enforce against property of the
debtor any lien to the extent that such lien secures a claim that arose
before the commencement of the case under this title;
(6) any act to collect, assess, or recover a claim against the debtor
that arose before the commencement of the case under this title;
(7) the setoff of arty debt owrxj to the debtor that arose before the
commencement of the case under this title against any claim against the
debtor; and
(8) the commencement or continuation of a proceeding before the
United States Tax Court concerning the debtor.
(b) The filing of a petition under section 301, 302, or 303 or this title, or of
an application under section 5(aX3) of the Securities Investor Protection Act of
1970 (15 U.S.C 78eee(aX3)), does not operate as a stay (1) under subsection (a) of this section, of the commencement or continuation of a criminal action or proceeding against the debtor;
(2) under subsection (a) of this section, of the collection of alimony,
maintenance, or support from property that is not property of the estate;
(3) under subsection (a) of this section, of any act to perfect an interest m property to the extent that the trustee's rights and powers are subject to such perfection under section 546(b) of this title or to the extent
that such act is accomplished withm the period provided under aection
547(eX2XA) of this title;
(4) under subsection ( a X l ) of this section, of the commencement or
continuation of an action or proceeding by a governmental unit to enforce
such governmental unit's police or regulatory power;
(5) under subsection (aX2) of this section, of the enforcement of a
Judgment, other than a money judgment, obtained in an action or proceeding by a governmental unit to enforce such governmental unit's police or
regulatory power;
(6) under subsection (a) of this section, of the setoff by a commodity
broker, forward contract merchant, stockbroker, financial institutions, or
securities clearing agency of any mutual debt and claim under or in connection with commodity contracts, as defined m aection 761(4) of this
title, forward contracts, or securities contracts, as defined in section
741(7) of this t i t l e , that constitutes the setoff of a claim against the debtor for a margin payment, as defined in section 741(5) or 761(15) of this
title, or settlement payment, as defined in section 741(8) of this title, arising out of commodity contracts, forward contracts, or securities contracts
against cash, securities, or other property held by or due from such commodity broker, forward contract merchant, stockbroker, financial Institutions, or securities clearing agency to margin, guarantee, secure, or settle
commodity contracts, forward contracts, or securities contracts;
(7) under subsection (a) of this section, of the setoff by e repo participant, of any mutual debt 9nd claim under or in connection with repurchase
agreements that constitutes the setoff of a claim against the debtor for a
margin payment, as defined m aection 741(5) or 761(15) of this title, or
settlement payment, as defried m section 741(8) of this title, arising out
of repurchase agreements against cash, securities, or other property held
by or due from such repo participant to margin, guarantee, secure or settle
repurchase agreements;
(8) under subsection (a) of this section, of the commencement of any
action by the Secretary of Housing and Urban Development to foreclose a
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mortgage or deed of trust in any case in which the mortgage or deed of
trust held by the Secretary is insured or was formerly insured under the
National Housing Act and covers property, or combinations of property,
consisting of five or more living units;
(9) under subsection (a) of this section, of the issuance to the debtor
by a governmental unit of a notice of tax deficiency;
(10) under subsection (a) of this section, of any act by a lessor to the
debtor under a lease of nonresidential reel property that has terminated by
the expiration of the stated term of the lease before the commencement of
or during a case under this title to obtain possession of such property; or
(11) under subsection (a) of this section, of the presentment of a
negotiable instrument and the giving of notice of and protesting dishonor
of such an instrument; *
(c) Except as provided in subsections (d), (e), and (f) of this section (1) the stay of an act against property of the estate under subsection
(a) of this section continues until such property is no longer property of
the estate; and
(2) the stay of any other act under subsection (a) of this section continues until the earliest of (A) the time the case is closed;
(B) the time the case is dismissed; or
(C) if the case is a case under chapter 7 of this title concerning an individual or a case under chapter 9, 1 1 , 12, or 13 of this
title, the time a discharge is granted or denied.
(d) On request of e party in interest and after notice and a hearing, the
court shell grant relief from the stay provided under subsection (a) of this section, such as by terminating, annulling, modifying, or conditioning such stay (1) for cause, including the lack of adequate protection of an interest
in property of such party in interest; or
(2) with respect to a stay of an act against property under subsection
(a) of this section, if , (A) the debtor does not heve an equity in such property; and
(B) such property is not necessary to an effective reorganization,
(a) Thirty days after a request under subsection (d) of this section for relief
from the stay of any act against property of the estate under subsection (a) of
this section, such stay is terminated with respect to the party in interest making such request, unless the court, after notice and a hearlnq, orders such stay
continued in effect pending the conclusion of, or as a result of, e final hearing
and determination under subsection (d) of this section. The court shall order
such stay continued in effect pending the conclusion of the final hearing under
subsection (d) of this section if there is a reasonable likelihood that the party
opposing relief from such stay will prevail at the conclusion of such final hearing. If the hearing under this subsection is a preliminary hearing, then such final
hearing shell be commenced not later than thirty days after the conclusion of
such preliminary hearing.
(f) Upon request of a party in interest, the court, with or without a hearing,
shall grant such relief from the stay provided under subsection (a) of this section es Is necessary to prevent irreparable damage to the interest of an equity
In property, if such interest will suffer such damage before there Is an opportunity for notice and a hearing under subsection (d) or (e) of this section.
(g) In any hearing under subsection (d) or (e) of this section concerning relief
from the stay of any act under subsection (a) of this section (1) the party requesting such relief has the burden of proof on the
issue of the debtor's equity in property: and
(2) the party opposing such relief has the burden of proof on all other
issues.
(h) An individual injured by any willful violation of a stay provided by this
section shall recover actual damages, including costs and attorneys' fees, and,
in appropriate circumstances, may recover punitive damages.
363. Use, sale, or lease of property
(a) in this section, "cash collateral" means cash, negotiable instruments, documents of title, securities, deposit accounts, or other cash equivalent* whenever
acquired in which the estate and an entity other than the estate heve an interest and include* the proceeds, products, offspring, rents, or profits of property
subject to a security interest as provided in section 552(b) of this title, whether
existing before or after the commencement of a case under this title.
(bXl) The trustee, after notice and a hearing, may use, sell, or lease, other
than in the ordinary course of business, property of the estate.
(2) If notification is required under subsection (a) of section 7A of the Q e y ton Act (15 U.S.C 10a) in the case of a transaction under this subsection, then
(A) notwithstanding subsection (a) of euch section, such notification
shell be given by the trustee; and
(B) notwithstanding subsection (b) of such section, the required waiting
period shall and on the tenth day after the date of the receipt of such
notification, unless the court, after notice and hearing, orders otherwise.
(cXl) If the business of the debtor is authorized to be operated under section
7 2 1 , 1108, 1304, 1202, 1204 of this title and unless the court orders otherwise,
the trustee may enter into transactions, including the sale or lease of property
of the estate, in the ordinary course of business, without notice or a hearing,
and may use property of the estate in the ordinary course of business without
notice or a hearing.
• •
(2) The trustee may not use, sell, or lease cash collateral under paragraph (1)
of this subsection unless (A) each entity that has an interest in such cash collateral consents;
or
..
. . . .
03) the court, after notice and a hearing, authorizes such use, sale, or
lease in accordance with the provisions of this section.
(3) Any hearing under paragraph (2XB) of this subsection may be a preliminary hearing or may be consolidated with a hearing under subsection (e) of this

229
section, but shall be scheduled in accordance with the needs of the debtor. If
the hearing under paragraph (2XB) of this subsection is a preliminary hearing,
the court may authorize such use, sale, or tease only if there is a reasonable
likelihood that the trustee will prevail at the final hearing under subsection (e)
of this section. The court shall act promptly on any request for authorization
• under paragraph (2XB) of this subsection.
(4) Except as provided in paragraph (2) of this subsection, the trustee shall
segregate wnd account for any cash collateral in the trustee's possession, custody, or control.
(d) The trustee may use, sell, or leese property under subsection (b) or (c) of
this section only to the extent not inconsistent with any relief granted under
section 362(c), 362(d), 362(e), or 362(0 of this title.
(e) Notwithstanding any other provision of this section, at any time, on
request of an entity that has an interest in property used, sold, or leased, or
proposed to be used, sold, or leased, by the trustee, the court, with or without
a hearing, shell prohibit or condition such use, sale, or lease as is necessary to
provide adequate protection of such interest.
(f) The trustee mey sell property under subsection (b) or (c) of this section
free and deer of any interest in such property of an entity other than the
aetata, only if (1) applicable nonbankruptcy law permits sale of such property free
and dear of such interest;
(2) such entity consents;
(3) such interest is a lien and the price et which such property Is to
be sold Is greater than the aggregate value of all liens on such property;
(4) such interest is in bona fide dispute; or
(5) such entity could be compelled, in a legal or equitable proceeding,
to accept a money satisfaction of such interest.
(g) Notwithstanding aubeection ( 0 of this section, the trustee may sell proparty under subsection (b) or (c) of this section free and dear of any vested or
contingent right in the nature of dower or curtesy.
(h) Notwithstanding aubeection (f) of this section, the trustee may sell both
the estate's interest, under subsection (b) or (c) of this section, and the interest
of any co-owner in property in which the debtor had, at the time of the commencement of the case, an individed interest as a tenant in common, joint
tenant, or tenant by the entirety, only if (1) partition in kind of such property among the estate and such
co-owners Is impracticable;
(2) sale of the estste's undivided interest in such property would
realize significantly lass for the estate than sale of such property free of
the interests of such co-owners;
(3) the benefit to the estate of a sale of such property free of the
Interests of co-owners outweighs the detriment, if my, to such co-owners;
and
(4) such property b not used in the production, transmission, or distribution, for sale, of electric energy or of natural or synthetic gas for heat,
light, or power.
0 ) Before the consummation of a sale of property to which subsection (g) or
(h) of this section applies, or of property of the estate that was community
property of the debtor and debtor's spouse immediately before the commencement of the case, the debtor's spouse, or a co-owner of such property, as the
case mey be, mey purchase such property at the price at which such sale is to
be consummated.
0 ) After a sale of property to which subsection (g) or (h) of this section
applies, the trustee shall distribute to the debtor's spouse or the co-owners of
such property, as the case may be, e*vt to the estate, the proceeds of such sole,
lass the costs and expenses, not including any compensation of the trustee, of
such sale, according to the interests of such spouse or co-owners, and of the
estate.
(k) At a sale under subsection (b) of this section of property that is subject
to s. lien that secures an allowed claim, unless the court for cause orders otherwise the holder of such claim may bid at such sale, and, if the holder of such
claim purchases such property, such holder may offset such claim against the
purchase price of such property.
(1) Subject to the provisions of section 365, the trustee may use, sell, or
lease property under subsection (b) or (c) of this section, or a plan under chapter 1 1 , 12, or 13 of this tide may provide for the use, sale, or lease of property, notwithstanding any provision in a contract, a lease, or applicable law that
is conditioned on the insolvency or financial condition of the debtor, on the
commencement of a case under this title concerning the debtor, or on the
appointment of or the taking possession by a trustee in a case under this title
or a custodian, and that affects, or gives an option to effect, a forfeiture, modification, or termination of the debtor's interest in euch property.
(m) The reversal or modification on appeal of an authorization under subsection (b) or (e) of this section of a sale or lease of property does not affect the
validity ef a sale or tease under euch authorization to an entity that purchased
or leased such property in good faith, whether or not such entity knew of the
pendency of the appeal, unless such authorization and such sale or lease were
atayed pending appeal.
(n) The trustee may avoid a aaie under this section if the sales price was
controlled by an agreement among potential bidders at such sale, or mey recover from a party to such agreement any amount by which the value of the proparty sold exceeds the price at which such sale was consummsted, and may recover any costs, attorneys' fees, or expenses incurred in avoiding such sale or
recovering such amount. In addition to any recovery under the preceding sentence, the court may grant Judgment for punitive damages in favor of the estate
and against any such party that entered into such an agreement in willful disregard of this subsection.
(o) In any hearing under this section (1) the trustee has the burden of proof on the issue of adequate protection; and
(2) the entity asserting an interest in property has the burden 6f proof
on the issue of the validity, priority, or extant of such interest.
** .

